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THEARGV | 


CHOLAS FVLLER, IN THE CASE OF , 
THOMAS LAD, AND RICHARD AM AY N- 
{, his Clients. Wherein itis plainely proved , that the 
Ecclefiaſticall Commiſſioners haue 0 pawer,by wertue 
of their Commiſion , to Impriſon, to put tothe Oath 


Ex Officio , oy to fine any of his Maieſties 
Subzetts. 


S& 


Plal.2. 16, 


Be wiſe now therefore ye Kings : be learntd ye Indges uf 
the earth. 


2, Chron. 19, 6, 


T ake heede what ye doe :.for ye execute not the indo2ments 
of man,but of the Lord;and he will be with you,in the cauſe and 
tndgement. 

Prov. 24.11,12. 
Deliver them that are drawne to death : and wilt thou not 
preſerue them that are led to be ſlayne? 

If thou ſay, Bebold,we knew not of it: he that pondereth the 
heartes,doth not he underſtand it? and he that keepeth thy ſoule, 
knoweth he it not ? will not he alſo recompenſe every man accor- 

ding to his workes. 


Imprinted. 1607. 
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CHE PRINTER TO THE READER. 


*s Hriſtian Reader, there came to my hands , by the good pro- 
vidence of God;this Argument of M.Fullets , accomparts 
ed rpith ſome few limes, whermas it ſhould ſieme,it was ſont ir- 
cloſed to a Gentleman of good worth and worſhip on this ſide 
the $cacs. Having read it over, &7 percetving it to be of very ne. 
ceſſqrie uſe for my Countrimen ( whoſe good [ aefire from my 
beatt , and whoſe welfare I take my ſclfe bond t1oprocure , as 1 
may, thouzhnow I be in a part farre remote from them ) I haue 
ad ventured to publiſh imo the view of the world:the rather, be. 
cauſe therein both the uninft uſurpation of the Prelates over 
his Patefties Subieets notably diſcovered, and the lawes and 
libertzes of the land ( the high Inheritance of the ſubjects ) 
are peed ſtood for and maintained,maneve the malice of the 
Prefates; who, as I heare ſtudie, and ſtrinc,even with might and 
mape,to beare downe all before them to the ruine of that ſome. 
time-flouriſhing Church'and Common-wealth. ow the 
| publiſhing of it wilbe liked I cannot tell , how ever, I ſend it a- 
| brogd to thy view even as it came to my handes : which I doe ( 1 
ſſe in the preſence of that great God )altogither without the 
121tie either of the Gentleman himſelfe (whoſe bandes 7 
/d be loth any maner of way to increaſe ) oy of the ſilenced 
Miniſters, who haue felt the weight of theſe lawles procee. 
dings too too long in the hands of the Prelates. Reade it, 
and conſider well of it: and if thoureapt any benefite by 
it, giue all the glorie to God alone,who can,if it ſeeme 
| fo goodunto him, by weake meanes bring ereat 
| matters 10 paſſe. Farewell, 
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Tomy worshipfull 'frend. W.1W 


O:ſhipfull Sir, I ſead you here-incloſed the thing which you 

ſerit for ſo loag tince , What the drift of it is | underſtand in 
part,as having read it over. How well it is perfornied,l am not able to 
judge , becaule it is out of my Element . The Gentleman arguing the 
Cale 1s knowne to many, but diverſly both thought and reported of, 
upon occaſion of his preſent troubles, His perlon and cauſe I leave 
to them, to whom it belorigeth 1uſtly to determine of ſuch great mat- 
ters . But touching the poynt it ſelfe , I hope that as you ( out of the 


depth of your iucgment & great experience)are able to ſpeake much, 
both for the matter and manner of it, lo you will not be unwilling to 
declare your minde, as occaſion ſhalbe offered , either in the like or 
dilike of it . And ſo having no more at this time to trouble your 
Worſhip withall,but patiently waiting for your opinion herein 
{if you fo thinke it good ) and elle alwayes all maner 
of good unto you, I humblie take my leaue, 


Gentle Reader,becauſe the French(quoted in this Ay- 
gument) 1s ſomewhat miſ-printed,and the Latzne ( though 
it be not much ) may yet notwithſtanding ſtumble the 

{tmplc and ſuch as be unlearned: I haue thought it not 
amiſle to engliſh both the ance and the other refer- 
ring thee every where to the page,and line, 
where either of them is. 
Pag, 5-line 9. Becauſe the King: power ought not to be wanting to holy 
Church. 

Ibid, line, 79. but by the lawful indement of bis Peeves » or the law of 

the land. 

Pag. 7.line 7. 45 before, pag 5.line 9, 

ibidem line 27. &c. Suppiication 1s mad: to the moſt excellent and 
gvations Prince, our Lord the King, on the behalfe of your humble Orator:, 
the Prelats and Clergie of your kinedome of Englandgthat whereas the Ca- 
tholihe faith founded upon Chriſt and by bis Apoſtles, and Chwch &xc. 

Which petitions of the Prelates &> Cleroie brfore expreſſed , our Lord the 

King, with the conſent of his Nobles and other Peeres of his Realme aſjem- 
bled in preſent Parliament, hath rraunted: and in every of them according 
$9 the forme Cc, | 


_ _ _ «4 ha L c 
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Pag. 8.line 8. Alſo the Commons pray, that ſith it is conteynedin the 
areas Charter, that none ſhould be arreſted, or impriſoned, without anſwer, 
or dye proceſſe of law , which Charter is confirmed im every Parliament, 
&c4 And bejides they int1e at, that if any be arreſted or impriſoned contrary 
zo the forme of the Charter aforeſayd , that he may come ant apjeare to his 
anſwer, and take his indgment, even as the law vequireth: alſo that 19 ſuch 
Aryeſt or Impriſom:nt inay be drawne mto cuſtome , to the de[Irutttion of 
the Jaw of the Kino, ; 

bidem, line 16, Let the Statutes, and the common law be kept. 

bid. lIme 20. &c, Alſo the commons beſerchy that whereas 4 ſtatute 
way made in the laſt Parliament, un theſe words, It is ordeined in this Par 
lratpent, that the Kings Commiſtions be direfted to the She iffes, andother 
off tcer's of the King, or to| other [ſufficient profenc after and according as the 
cerpificates of the Prelates were wont to be im the Channcary , from tne to 
time-and that ſuch preachers, their favourers , abettours cc. 

Which was never aſſented unto , nor graunted by the commons, but that 
which was dane therein was done without therr aſſent , ant ſo the latmte rs 
of yo force, For 1t was never their meaning to we[tifie rt , noy to binde them- 
ſelyes , nor their ſwcceſſars,to the Prelates any more then their Amnteſtors 
4d done in t1mes paſt. 

It pleaſeth the King, 
'Pag.10.line 31, Becauſe no man ts bound to betray himſelfe. 
Pag.11.line 9, An Oath in a mans owne cauſe 13 the deviſe of the De= 
1,80 throw the ſoules of poore men tnto Hell, 

Pag. 12, line, 19. Nature ts 4 preſerver of it ſelfe. 

[ Ibidem line. 27, Without 4 certaine Auther of the Bill exhibited no 

efcuſ ations ought to haue place, for it ts both a thing of very evill example, 
© «pd not the manner of theſe times. 

| Pag.14, line.26.8c, The King can doe nothing upon earth ( ſering he 
#4the [ervant and lieuetenant of God) but that which he may lawfully doe: 
brcaule that power belongeth onely to God, but the power of doing wrong 
brlongeth to the Devil, and not to God , and the workes of which ſo ever of 
theſe the King ſhall dot » his ſervant he is, 
Pag. 1 e. line. 12, condemned for what cauſe ſo ever, 
Pag.18.line,2.#c will not bauc thelawes of England to be changed, 


Gentle Reader , in pag. 29. line 21, there is gone puruſed , for . 
þcfued, the which I pray thee to amend. 


\ 
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CHOLAS FVLLER INTHECASEOF THO- 
mas Lad, and Richard Maurſell , his clients. Wherein it 1s 
plainely proved , thatthe Ecclchaſticall Commitioners 
haue no power , by vertue of their Commiſ$yon , to Impriſon. 
to put tothe oth Ex Officio , or to fine any of his 2. 
teſties Subteets. 


THE CASE, 


T Homas Lad, a marchant of Tarmouth , 1n Norfolke, 


was brought bctore the Chauncellor of Norwich. 


for a ſuppoſed Conventicle ; becaule that he, on 
the Sabbath dayes after the Scrmons ended, ſojourning 
in the houle of M.1ackler in Tarmontb,who was late Prea- 
cher of Yarmouth , joyned with him in repeating of the 
ſubſtance and heads of the ſermons that day made in the 
Church, at which Thomas Lad was uſually preſcnt: and 
was forced upon his oath to anſwer certaine articles tou- 
ching that meeting, which he could not {ce untill he was 
ſworne;and having anfwered vpon his oath twice before 
the Chauncelor there, he was brought to Lambeth betore 
the Eccleſiaſtical Commiſſioners, to make a turther anſwer, 
upon ancweoath, touching the ſuppoled Conventicle: 
which herefuicd to doe, without fight of his former an- 
ſwers (becauſe he was charged with perjury) and there- 
fore was impriſoned by the Commiſſtoners along time, & 
could notbe bayled;whereupon the writt of Habeas Cor- 
pus was granted out of the Kirgs bench, tobring the pri- 
ſoner to the Barr, 
A ; RIC - 
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2 The Argument of Nichols Fuller. 

Richard Maunſell,the other priſoncr,being a Preacher, 

ws charged to haue bcen a partaker in a Petition exhibi- 

tchl to the Nether houſe of the Parliament : and for refu- 

{11 S to take the 01h ex officio, to anſwer to certayne arti- 

clts, which he could not be permitted to ſee, he was im- 

piy{oned by the Comiſstoners at L, aiadwhce he remay- 

ngd very long,and could not be bayled,and was brought 

tqthe barr,upon the writt of habeas Corp. 

Theſe imprilon: nents of Thomas Lad, and Richard 

Mcunſill by the Camiſsoners , tor the ſuppoſed contempts 

atprefayd, were unlawtull(as the ſaid Nichols Fuller ſaid ) | 

agd theretore he ſay drhat the priſoners ought to be dil: 

cBarged; And, before he began his Argument, he the flayd | 

Nycholas Fuller did confeſle, that it was a bleſſed thing, in | 
Bo -| 

: 


all kingdomes, to hauec the Church, and Common wealt 
agrcc together as Hippocrates twinnes: And the mcancs to 
cþntinue a perte& agreement betweene them was(as he 
{ay ry to g1UC tO Ceſar that which is Ceſars,and to God that 
\hich is Gods, Which right diſtribution of the Iurifdicti- 
O91 of the Church in E neland, and Turiſdiction of the 
Common lawes in England, ett forth and proved upon 
&$od groundes of the : zuncicnt lawes and ſtatutes of the 
I calme,would/ashe thought)cotinuea peace between 
the Church and Common wealth of England for ever; 
which he detired from his heart, and it was his labour to 
ft-& by this his Argument, Wherin, torthebetter pe A 
flanding of his purpoſe and drift of his Arenment , lic did 
- 
7 
CEC 


cvide the ſame into 5.partes. 

And (firſt becauſe the Ec cleſiaſticall Comiſe1on is groil. 
ed-upon the Statute of Anno 1..E/F, cap. 1.the title and 
rent off which ſtatute is, the reſtoring to the Crowne the | 
: ancirt 
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The Argum nt of : Vicholas Fulley, 2 


auncicnt Iuriſdiftion oter the Fcceſtefticall & ſpiritual iſ{ote, 


and the aboliſhing of all forreyne Inriſaxtton Sepmgnant to the 
ſame) he declared w hat that auncicnt ſpirituall Lur:{dic- 
tion was, which was ment 1n that Act to be reſtored, and 
by the Comiſſioners to be exccuted;and therein he pPro- 
ved, that the power to impriſon ſubjccts,ro fhinc them, or 
to force them to accuſe themſclues upon their owne en. 
torced oathes, there being no accuſer knowne, was no 
parte of the auncient E cclefiaſticall juriſdiction,nor uſed 
in England by any ſpirituall Iuriſdiction, betore the Sta. 
tutc of 2, Hen.g.cap.1s5. Which was procured by the Pop!ſb 
Prelats 

2 Thatthe Statute of 2. Hen. g. cap. 15. W luch firſt gauc 
aurhority to the Biſhopps to imprilon ſubjects, tine the, 
and force them to accuſe themſelues, was procured by 
the Popiſh Prelates im the time of darknes ( if not without 
a full conſent of the Comons, yet to their great milike) 
and that the ſayd Statute, and every thing in the ſame 
conteyned, is revoked, as being againſt the rule of cqui- 
ticand common juſtice, and againſt the lawes of the lid, 
and very havefull toall the ſubjectes of the Realme: and 
in that 2. parte he proved,according to the words of the 
ſtature, that the Oath ex officio was againſt the law of Eng. 
land, and againſt the rule of equitic and Tuſtice, 

3 Thatthe lawes of Enelandare thehigh inheritance 
of the Realme, by which both the King and the ſubjects 
are directed; And that ſuch grants , Char ters, and Com- 
miſſions, 3s tend to charge the body, lands , or goods of 
the ſubjects, otherwiſc then according to the due courle 


of the lawes of the Realme, are notlawfull, or of torce, ' 


unles the ſame Charters and Commiſſions , doe reccaue 


life and ſtrength, from ſome AC? of Pariiament, 
A2 | Thar 
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The Argument 0 of Vicholas Fulley 
That, in this Commit 1on Ecclehtaſticall, thereare 


OMe thinges tending to charge the body, lands, & g g009ds 


of 


1c ſubjects,other wiſethen according to the courſe of 


thdlawes of the Realme ; and eſpecially in impriſoning 
thqn,iyning thein,and forcing the to accule themſclucs 


(u 


Wi 


* 
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pon their owne oath) without any acculcr, 
Thar the A of Parlrament of Anno. 1. EliRab. cap.r. 
jercupon the Eccleſiaſtical Commiſhon 1s tounded, 


dofh not giue life or ſtrength to ſuch partes of the Com. 


m 
then 
11; 
C 
ro 
I 


in 
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lon , as concerne 1mpr ilonment of ſubjectes , tyning 
{m , or torcing them ro accuſe themſclues, but doth 
«Kc voyd andabolith the fame , as repugnant tothe an- 


Qt Eccleſiaſtical juriſdiction w hich by the Statute was 
5c reſtored, And fo he fayd that the impritonment of 


q clicnts was unlawtull & the proceeding of the Com- 
$hioners, upon the 0ath ex of f icro , without an accuſer, 


nok warranted by law,but crroneous and'voyd. 
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Touching the firſt parte of the diviſion, which was to 
hue, that, before the ſtatute of 2. Hen.g.cap.rs. the Or- 
aries had no power to impriſon the ſubje&s,or to fine 
-m,it appeareth both by the preamble of that Statute, 
ere it is declared , that, betore that time , they could 


nqt by their ſpirituall Iuriſdiction, without ayd of the 
byal Majeſtie,ſufficiently correct perverſe people,who . 


t contemne thcir ſpiritual! jurisdiftion and Keycs of 
> Church/(which was, at the uttermoſt, to locke them 

t of the Church by # xcommication ) and allo by the 
oke caſe of 70. Hen. 7, arguing upon that poynt of the 


ſame ature, where it is (er forth. that the Ordinaries, be. 
foe the Statute of 2. Hen. 4. had no power to impnſon 


jects, bur rhe Keycs of the Church:and the like is alſo 


-antc Ted by tie Statute of 1. and 2 , of Philip and Mary. 


w | which 


| 
| 
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The Araument of Nicholas Full x, 5 
which was made after the former Statute of 2. Her..z.vy 
revoktd by 25. Hep. 8. cap. r4 which doe ſhew as much, 
viz.that the Ordinaries h 2d no power vut the Keycs. 

And by the Common law it is apparant, that when 
the Ordinary or Ecclciaſticall Tudge had proceeded io 
tarr as they could, by E xcomunicating the offendor to 
locke him out ofthe Church, then the C6mon law, up- 
ON /z Raney, did afliſt them by the writt of Fxcomunicato 
Caprendo: Ln14 poteſtas regts ſacro ſantte Eccleſie deeſſe nou 
acbet,as is lay faydin the Reeilter. Burt in this caſe the Com6 
law ſtill rereyned power to diſcharge the ſubjectes ſo im- 
priſoned,(upon an Excommnicats capiendo) withour aſſent 
of the Ordinary , both by the writt of Cantione admitten- 
da,and by the writt of ſcere factas , upon an appeale; where 
a. ſuperſedeas was uſually awarded, to diſcharge the per- 
ſon impriſoned, againſt the will of the Ordinary. For 
the lawes of England did ſo much regard and preſerue 
the liberty of the ſubjects, as that none ſhould be mpri- 
ſoned,nifi per legal: indicium parium ſuorum aut lexem terre, 
as it is ſayd in Magna Charta cap. 29. which C harter bye Ren 
divers other Ratures after, is confirmed, with ſuch ſtrons wa 
inforcements in ſome of them ,as to make voyd ſuch ſta- 
tutes ,as ſhould be contrary to Magna Charta, 

And, inthe 15.E4.3. the firſt article of the Commons 1, te To- 
Petition i in Parliament, was, that the great Charter may wer am6gft 
in all poynts be oblerved,fo as ſuch pc "ſons as are neither the Parlia 
appcaled , Indited, nor followed at the {ute of the party, ” ys Roſs. 
and haue their o00d6s, landes,or poflcflions taken away, | 2 
may be reſtored thereunto agayne. | 

Wherennto the King anſwered thu. 

The King oranteth tor him & his hires, that if any pet- x 
fon comit an at againſt the forme of the orcat Charter, »/;. 


Az . 
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6 | T he Argument of Nicholas Fuller, | 
or afy other good lave, and he ſhall an{wer in Parlttamet | 
vr clic where;he ought to an{wer according to law. And 
therfore if any free tubject were wrongfully impritoned, 
the Common law did not leaue him to an action 'ot | 
falſe impriſonment oncly , bur provided the writt De ho- 
Eitzh. 10.40 pnjat replegrande,to fer him tree of his impriſonment, vnles 
£9. 3.!9-3% hewcrcimpriſoncd for ſuch particular cauſe,as is exprel. 
{ed jn the ſame writt de homine replegiando : which writt is 
part of the ſubjeCtes inheritance,and ſhould not be deny. 
ed them. Andrthis freedome of the fubjces did make 
Markham the ludge, in the 4. Hen.7. tit:preroe, 13 9. Brook: 
dedlare that the King could notarreſt a ſubje& upon ſuſ. 
picion of felony,as a common perſon might doc;becauſe 
that againſt the one an action of falſe impriſonment | 
would lye,but notagainſt the King( for the ſubiedts liberty 
wnſt be preſerved)and by the Statute of W/7n- _ r5.who: 
ſoever ſhall deteyne ſubjcs in priſon, who arc baylcable 
by law,ſhalbe grievoufly amerced. | 
And to ſhew that it was thought an unmeere thing 
. to leave power in the Ordinarics to commit ſubjectes to 
priſon, alchough they contemned their decrees never ſo 
much,appeareth partly by the ſtatutes of 27.Hen. 8.ca.20. 
and z2.Hen,$.ca.7.which were made atter the revocation 
of the former ſtatute of 2. Her.g: by which latter ſtatutcs 
power is given to two Iuſticcs of peace,or to ſome of the 
Honorable privie Counſcll, uppon certificate of the Or- 
- dinary, to commit ſuch offenders toprifon , who ſhould 
contemne the decrees of the Ordinary : denying tothe 
Ordinary,that mgde the decree, that he ſhould hauc any | 
ſuch power to commit the ſubjects to priſon: & in 5. X17. 
c4.23.which ſtatute,not allowing Exc6municate perſons 
ro be impriſoned by any Eccleſiaſtical Turifdiction, limits 
by 
\ 
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T he Aroument of Nicholas Fully, 7 
by very ſpeciall manner, how they ſhall be apprehended 
by the tcporall power . For althou oh the Biihop of Rome 
uleth rwo ſ\wordes, the ſpirituall and remporall ; yetthe 
common lawes of England, and the Parhament in divers 
ages , thought not lo mecte, for the Biſhopps or Ecclct1- 
aſticall Iuriſdiction in England to uſe two lwordes, bur 
according to the Regiſter , Regia poteſtas ſacro ſantle Ec- 
cleſie de ſe non debct. 

2 Touckingtheſccond part (wherin he was, to proue 
that the ſtatute of 2. Hen.4.cap: 15: which hrit g; aueautho. 
rity ro the Ordinarics to imprilon ſubjects, or to ſet tines 
on them,and torce them to accuſe themiclues upon their 
owne oathes ,vas procured by the Popith Prelates in the 
time of darknes ) he ſayd that the very Actirſette did ve- 
ry playnely ſhew it; Zheingaad And where it is ſhewes to 
the King , on the behalfe of the Prelates and Clergie of Eng/1nd 
etc. Andthatthe ſame was procurcd to ſuppreſle the gol- 
pet! , which then began to ſpring or revive, both the bo- 
dy of the Ac,and the booke of Ads and Moanments writ- 
ten by M.Fox, and other Chronicles doc ſhew it playnly; 
for that thoſe perſons, whomthey tcarmed heretickcs, 
preachcd in thole day cs againſt the Sacrament of the 
Church, which was their Maſſe. And that the ſayd Sta- 
tute of 2.en:4.cap.15.was procured by the Prelats, witi 
out aſſent of the Commons,thus, much appearcti by the 
Recordsof the Parliament, remayning in the Tower 
Excellentiſdima ac gratioſiſSimo Principt, Domino noſtro Revi, 


ſupplicatur, ex parte Ve eftrorii humilium oratorum , prelat rum 


et cleri regzi wyeſtri Anglie,quod ca fides catholica ſuper Chriſti 
ſundata, et per . Apoſtolos ſaes, ct Eceleſiam etc. rehearling all 
the words of the Act. £1145 quiz dem petitiones prelatorum el 
cleri ſupecrius expreſſatas dominns uoſter Rex, de conſenfn maz- 


a4 , nate, 


F'x rotnlo 

- ray 
te 2n,2, H.4 
Petito clert 
contri here- 
tices. 

Reſp Reon 


The Petiv- 
on of the 
Commons, 


The anFwey 
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$ T he Arzument of Nicholas Fulley, 

aatum, tt aliorii proceriireent ſur in preſents pliamento exiſl?- 
1th conceſ4t,er in ſmgulis iuxta forma etc: wherin the Cuin- 
mons are not mentioned. And itis the more like], tllat 
the Comons gaueno aflent to this ſtatute of 2. Hen: (4. 

both for that in the Parliament rolls of the ſame yearc of 


-.Hen.z.in the Tower, therc is to be {eene the Petition of 


the Commons to the King, thus, 

Item pricnt les comnens, depuis q nilleſt contenu en la erande 
chartre,quenul ſera areſte ne enpriſone ſans reſponce,ou aue pro- 
ceſſe de la ley,quell chartre eſt conferme en charmi plement,et ape 
ils ſupplient,que ſi aucun ſoit areſte ou enpriſone encontre la far- 
me del charte avant diet © ul vergne.et appierge a ſareſponce,et 
preigne ſon Ingement , ſicom# le ley demande, anſs1 q null tiel a. 
reſte ne impriſouement ſoit trait en cuſtome, en deſtruction dt la 
ley du Roy. Wherto the King anſwered. _ 

Sotent les ſtatutes ela comen ley tenus; As alto for thatthe 
Prelats had not long before procured an otheract againſt 
the Lolards,in Anno 5. Rich: 2.cap:5. without aflent of the 
Commons;as appearcth by the Parliament Rolles,in the 
Tower, of anno 6. R. 2, which is thus, Item ſupplient les 
comens, q come vn eſtatute fuit fait en darrein plement , ences 
paroles : Ordone eſt en ceſt plement, q ComiſSions dn Roy ſotent 
airettes a viſcountes et autres miniſtres d4u roy , ou autres ſaffi- 
ſantz, perſons, apreset ſelon que les certificates des prelates cut 
affaire in chancellerie , qu temps en temps , touts tiels prechenrs 
e lour fantowrs mamtenours.ftic. 

La quel ne = ng, aſſente, ne grante p les Comens , mes 
ce q fuit parle aece , fuit ſans aſſent de lour q celt eſtatue ſoit 
anea att car il neſtoit mi lour entent iuſtifiez ne oblizer lour 
me lour fucceſſorers as Prelates plus © lonr aunceſtres nont eſte en 
temps paſſes. . 

Reſp: 71 pleff aw Roy. 

And 
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The Argument of Nicholas Fuller. 

And its alto repotted by M.Fox in the fayd booke of 
Acts and Monuments, that the ſame Act of 2. Hen.4 ca.1 5. 
was procured without aſſent of the Commons; and that *-t. & 540: 
the Commons did greatly repyne atit tr6 time to tine, 53 
| many godly men writyng againſt it, {ome of them ter- 
| ming ita bloodic Jaw, and a cruell law. And becaulc the 
Prelats ( out of the wordes of that law which gaue them 
power to impriſon ſome ſuſpected of hereſie, untill they 
jhorfld canonically purg themſelu&) did ſtreinedly force 
ſubjees without any accuſer toaccule themſelucs, ther- 
fore the title of that A is ſett downe in the booke of AR, & Ms. 
Acts & Monuments, the ſtatute Ex officro; at which timac tol-43 1. 
't was not commonly uſed tf giue titles to Acts of Par. 
, liament. | | 
| - And, to ſhew how much the ſubjectes miſliked that 
kind of procceding g.appcareth by ſeverall Petitions of the 
ſubjectes to the Kings of the Realme, and to the houle 
of Parliament, by the ſtatute of 25.Hen.S.cap. r4. by which 
ſtarute it is ſayd, that the proceeding by the oath Ex ofji- 
cio, to force a man to accuſe himſelte, is contrary to the 
rule of right and good cquity, and contrary to the lawes 
of England, andunreaſonablethar, upon {uſpition con- 
ceaved upon the fantaſye of the Ordinaries , men ſhould 
be forced to an{wer &c, And therefore they then revo- 
ked,'and made voyd the ſtatute of 2. Hen.s. Cap-1s. 

Andto proue, that, according to the opinion of that 
Parliament houſe, the oath Ex officio i 1s againſt the laws 
of England both Eccleſiaſticall & remporall , and againſt 
the rule of Tuſtice and good equitic, he fayd, that by the 
lawes of England/it a ſubje& had been cy ted by the Of- 
dinary or Eccleſiaſtical Tudge, pro ſalute aie,which is the . 
oath Ex officio, to accuſe himlelfe) a Prohibition did lye at 
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+ 1+ The Arcument of Nicholas Fuller, 
the comon Jaw .andan attachment againſt the Ord na- 
ry, he di: d procee din that caſe contrary to that prolubi- 
LON:as appe areth 11 FUSH: fol. 42.and the ftatute of 2.7. 
.\vhich was madetoone alter the ſayd ſtatute of 2,77. 4. 
ZiVk1 W arrant to graunt a prohibition to thc Ordinary 
tor dc fat lt of a libcll} doth crofſe the Proceeding by 0: ith 
Ex officeo, Nv yoo he is torced toallibell,asap Pcarct thy.E9d. 
4 jot.3 -4 2nd Fitz HH. fol.43. CTC, 
Ang! 5y the words of the ſtatute of 2. Edw. 3408p. 2 

{vchich was made betore thoſe ſtatutes procured by the 
Prelates , when Ordinaries had no power to/impriſbn 
ſubjeRes)it is-cxprefled, in whatynanner the procecditg 
ſhould be againſt ſubjcctesupon accufations,thus viz.|It 
is alſented & accorded, for the good governement of the 
Commons, that no man be puttoanſiwer , Without pre- 
[cntincnt be orc uſtices,or thing of Record ,by due P10- 
ces, and writt originall, according to the ould law of the 
land ; Andit any thing be done from henceforth to the 
contrary Jt {halbe voy dinlaw & holden for error; wher- 
in it is worthy the noting, that it is fayd according 19 the old 
law.'s of Enzland. 

And to proucthe old law of England to be ſo,the or. 
dinary calc of dayly experience, touching the ch. allenge 
of 1arors, Coth ſufficiently declare. Forif the Turor be 
C hallenged for kindred to cither of the parties, or for wit 
of trechould, the Turor ſhall anſwer upon his oath , to 
cleare that matter : becauſe it toucheth not the Turor in 
lofle or credit:butif the challenge doe tend to touch the 
Turorany way in his credit,or his lofl& he ſhal not be for- 


* ccd,upon his oath, to an{wer,although his anſwer might 


tend to further Tuſtice ; quia nemo tenetur prodere ſerpſam, 
3515 > Ruled 49. Eaw. 3 ofol.2 2. Andthe calc of wazer of law. 
WW bich 
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T he Argument of Nicholas Fully, II 
whichis allowed to the detendant in no criminall call 
which might bring impriſonment to the partic by the 
courſe of the common law as in treſpas &c: but oncly 
debtand detinewe: and the ſtatute of Magna Chart. co! 
28. inacting , that no Bailife ſhall puta man to his open 
law, nor toan oath, upon his owne bare ſaying, without 

faithful witnciſes brought i in for the lame, tedcth to like 
cffe&t:and S. Pdward Cooke,in hisargument 'madein Slades 
Cale, ſayd well,that in criminall caulcs( zwramenti in pro. 
pria cauſa eſt inventio diaboli ad detrudendum animes miſero- 
rum in infernum) according to whole laying itappearctl, 
that when thoſe oathcs were uſed by the partics accuſed. 
by the border lawes between England & Scotland, tholc 
oathes did bring no furtherance to the truth, but mani- 
feſt perjury every day; as was contefſed by all thatknewe 
- the practiſe there-and therefore that manner of triall was 


loone rejected. 
And to proue it againſt Iuſticeand good equity, hc 
ſay d that this oath Ex officio, to force a man ina criminall 
cauſe toaccuſe himſelte,was(he thought )diretly againſi 
theruleof the law of God. For itis ſayd in Dent.cap.1 9.15. 
. thatone witnes ſhall notariſe againſt a man forany rrel. 
pas,or for any ſin,or for any fault that he offedeth in; but 
at the mouth of two witneſles or. z. witncetlcs ſhall the 
mattet be eſtabliſhed. Which rule is confirmed under the 
Goſpell,as appeareth Math-18.16. 2.Cor.r3.1. where itis 
ſayd, In the mouth of two or thite witneſlcs ſhall every 
word and; and Chriſt ſayd to the woman accuſed of 2- 
dultery where be thine accuſers? cc. But without any wit- 
nes or accuſer to eſtabliſh the matter , upon the inforced 
oath of the partie, hath no coherence with the rule of 


Gods law, which ſhould bea dircction to all Chriſtian 
Bz Princes 5 
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12 T he Argument of Nicholas Fully, 
Princes in making of their lawes, we being now the peo- 
plc of God the lewes being cut of: the ludgments being 
10v the indements of God,and not of men alone. | 

But here may be objc&ed, that by the lawes of Eng. 
l:nd one witnes 15 ſufficient : to which he anſwered, that 
the Turors being all ſworneto tric the particuler matter 
in {ae , wherewith the party detendant is charged , may 
vel iupplic the want of one witnes, being 12 perſons, n | 
different, withour any affinitie to cither partic, who hct- | 
ter knowe the witneſles then the Iudge,and may perhaps | 
know the caule in queſtion , afivell as the witnes : which 
kinde of triall is fo behouetull for the ſubjectes, as it may 
prevent much yrong and oppreſſion from high authori- 
ric, if the Turors be iuſt & faithfull perſons, as they ought 
to be: and their verdit alſo may be redreffed by attaint, if " 
they ſhould doe wrong therein : which writts of attdint, | 
and error , are partc of the ſubjectes inheritance. 

Alto this oath Ex officzo hath no coherence with the 
laws of nature, For, as Ariſtotle ſaith, natura ſt conſervatrix 
- ſui,as is layd in 49.Edw,z. fol.2:but thistendeth to a mans 
owne overthrowe;&1r hath no coherence with the lawes 
of Nations , as he oathered by the writing of Trazaze the . 
Emperour,being a very wiſe & juſt man; who writing to 
Phnie the lecond, his lievetenantof ſome Provinces in A- 
{fa minor, tor direction in his governement, again{t thoſe, 
who at that time were oppolite to his religion, faith thus 
( Sine authore certo propoſi 314 libell; nnllt crimini lock habere de- 
bent, nam et peſimi exempli , nec noſtrt ſeculieſt) According 
to which dircction , Felix the governer of the Iewes un- 
derthe Emperor,wvhen Pau{the Apoſtle was brought be- 
fore him, ſayd to Pawl,thathe would heare him,when his 
acc uſers were come ; holding it as unjuſt, withoutan ac- 
cuſcr, to charge him. 
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T he Argument of Nicholas Fullex. [3 
 Unditismuch worle then auricular confeſſion, be. 
cauſe thatis voluntary, this by conſtreint; that to be con- 
ccaled,this to be revealed to:the parties ſhame;that to in- 
duce pardon,this to induce-puniſhment to himifelfe. And 
where an oath thould bethe cnd of ſtrite, this oath Fx of 
cio is often times the begining of ſtrife; yea it hath been 
{to hatetull as ſome Martyrs haue written againſt ir, asa 
bloudie law ; and therefore not without juſt cauſe, that 
the whole eſftatc aſſembled in Parliament in an. 25. Hem. 
f, hcldit not to be agreeing with the rule of right and c- 
quity , and to be contrary tothe lawes of England, and 
thertore revoked the ſayd ſtatute of 2. Hen.4.and did ther 
by limitt another forme of proceeding againſt perſons 
accuſed or {uſpeed , thus , viz. upon Indrtement or two 
witneſſes at the leaſt (according to Gods law) with wordes 
of reſtreint , not to proceed otherwiſe: fince which time, no 
cuſtome , or colour of preſcription in the Eccleſiaſtical! 
Courts,can take place againſt that law,to uphold the oth 
Ex officio in cale of hereſie. 

And touching fines, by the ſtatute of Articuli cleri cap. 
r.by the Regrfter and by F itth.Natura brev. fo.51.& 52.and 
by the ſtatute of 7 5. Edw..z. cap.6. it is ſo ſhewed, that, by 
auncient Eccleſiaſtical jurisdiction , they ought not to 
ſer fines of mony upon ſubjtes , unlcs it were upon co- 
mutation of penaunce; fo as it need no turther proofe ot 
that matter. 

The third matter which he endevored to proue, was, 
that the lawes of the kinzdome of England,and the man- 


ner of procecding in cafes of law and juſtice, are ſctled in 


the Realme, as parte of the inheritance of the ſubjectes, 
and rightly rermed by ſome Iudges in 79. Hen:6. fo:62.t0 
be the moſt high inheritance of the Kingdome,by which 
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both Kingand ſubjects are guided: & that without lays 
there would bencther King nor inheritance in England. 

Which lawes, by long co atinuance of time and g00d in- 
deavor of many wife men,are {o fitted to this pc oplc, and 
this people to them,as it doth make afweete har mony in 
the goverment; all things being as readily obeycd onthe 
One parte wW hicharc agrccing to law, as they are willingly 
commanded on the other partC according to law : every 
officer,by the rule of the law,knowing the duticsof their 
places,as Sheriffes, Bayliffes,(a) Conſtables,Coroners, Eſchetors, 

& c. the band of an oath, both for goverment and obedi. 
ence,bcing mutually made on each parte. 

For hens ina common wealth arc like the ſthe\ves 
in anaturall body, by which the hand, foote, and other 
partes of the body doe readily mou, by the dircction of 
the head; butif the hand, or foote, be forced abouethe 
ſtrength of the incwe,, it eyther taketh away the uſe of 
that partc,or els it maketh it a weake or halting member: 
jo is it, if the lawes be ſtreyncd againſt any part tofthe co- 
mon wealth, aboue it right, and naturall ſtrength, it will 
make that parte weake , or halting: and thercforc it is cx- 
cellently fayd in 8. Hen... fol r9.in 1 the comm. fol.236. andin 
'the Cale of Alton woodes, that thelaw admealurerh the 
Kings prerogatiuc,ſo as it ſhall not extend to hurt the in- 
heritance of the ſubjectes on the on parte: and as Bratton 
ſaith,nibil alind poteft rex in terris, cum fit Det miniſter et wi. 
Carius,quam quod de inre poteſt: quia illa poteſfas ſelins Deieſt, 
poteſtas autem iniuri.e aiaboli eſt ct non Deizet citttes horum ope- 
ra fecerit rex,eius miniſter eſt. 

And the law doth reſtrayne theliberall wordes 6f the 
Kings grant, forthe benefit buth of the King and the ſub 
jects, -andto the great happines of the Realme; eſpecially 

when 
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The Arzume nt of Vicholas Fuller. 15 
when the Tndges aremCof courage, fearing God;as is to 
be proved by1 many Calcs adjudged i inthcſe Courtes of 
Kings po, and Common: Pleas ; wich Courtcs are the 
principal! prefurvers of this high inheritance of the law : 
whereot he rehearſed fome tew Cafes on the p arte of the 
King, and on the part of the tubjectes diverſe Caſes;as in 
45. Al .P.15. where the King did grant to 1.S. & his hcires, 
themanour of Dale,% all the woodes,and underw 00ds, 
and Myncs within the fayd mannor ; yet Myncs of gol: | 
and ſilver did not pale : and in the 22. Aſſ” 49. the King 
did grantto. 7.5.the goods and chatrells of perſons with 
in Dale FJualitercun que dampnatorum;yet the goodes of PCr- 
ſons attainted of treaſon did not pale, for the benchit of 
the King:becauſcthe ſame arc lo annexed to the crowne, 
as by no  gcnerall words they may paſle fro the Crowne, 
by the rule of law. And;of late yeares what great benctite 
hath growne to thc Kings and Queenes of this Realme, 
upon conſtruction, according totherulcs of law, of the 
Kings graunts,the caſe of Alien woods, the ſtatute lately 
made | for confirmation of Charters oranted to the Citi- 
zens of London,and the many calcs preferred by T ipper & 
his fellowes,doc ſuftictently Proue, 

And,on the other fide , it any graunt or Commiſſion 
from the King doth tend to charge the body, landes, or 
goods of the ſubjects unlawfully, the Iudgcs w ill redrefſe 
the ſame. For if the King oraunt the lands or goods of. 7. 
S.that is ſo manifeſtly againſt law, 45 irncedes no proofe. 

But(he ſaid)hew ould put ſuch Caſesas , being grof- 
ded upon prerogatiuc,haue a thew of good to the Com- 
mon wealth , and yct are not allowable , becauſe the 
tend to charge the ſubject, without the aſſent of the ſub- 
jet: as the Calc, r2. Hen.4. 2 here the King did oraunt 
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16 T he Argument of Nicholas Fullcy. 

an office of meaſuring of cloath in London to 7. S$, with a 
Fee to be receaved tor the ſame mealuring:and although 
the office tend to further commutariue Iuſtice, whercot 
the powers in the King tor weightand meaſure; yct be- 
cautc this fee did tend to charge theſubject, without his 
aflent,it was adjudged,by the learned Iudges, upon long 
debate, to be voyd: and the caſe of Protettion, ; p. Hen. 6. 
fol.z g. where the King did grant aprotection to A,B. his 
ſervant, quia proſecturus, for a voyage to Rome , for ſervice 
ofthe King and Common wealth tor weightic cauſes,to 
continue for three yeares ; and yet it was diſallowed by 
rhe Iudges,becauſc it was for three yeares, where, by the 
rules of the law,it ſhould be but for one; & becauſe there 
was no exceptio of dower, Afſiſe, and quareimpedit which 
by law ſhould haue bcen excepted : and that protection 
did not barr the ſubjects right, but only delayed his ſuite. 
And in 3.Fdw.z :14. Nort. Aſciſe. 445. com. fol. 48, the 
Ring did pardon 7.S.the making of a bridge:and becauſe 
; the ſubjectes had intereſt in the paſſage over that bridge; 
the Kings pardon was not ſufficient, to diſcharge 7.S. tro 
the making therof. In the caſe of 42. Afſ.5. a Commiſhon 
trom the King, under the great ſeale of England, was di- 
reed to A.and B. to take 7. S. and him imprifon in the 
Caſtle of P. and to take his goodes; which was done ac- 
cordingly by the Comiſſioners: and becauſe it was done 
without any inditment,or due courſe of law, the procee- 

dings of the ſame Commiſſioners were adjudged voyd. 
The like caſe was 42. 4ſſ;p.12.Where,upon the Kings 
writt directed to the Iuſtices of laborers, 7.$. was indited 
tor ſome thing not perteyning tothe Tuſtices of taborers, 
and therfore adjudged voyd , they having no Comiſſion 
ſo to doe. For although the Sheriffe, or officer, cannor 
judge 
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The Argument of Nicholas Fuller. 17 
judge of the Kings writt, bur muſt exccuteit: yetthe 
/ Judge ay retule to execute the ſame writt, when itis a- 
gain(t law,or impoſſible to be done, according to r. Edw, | 
3. fol.26. andinthe 7.8 2.EF, Scrogges his Cale, where a 1-Ed.3. tv: 
Comiſſion was awarded to ſome Iudges, and perſons of © 0, 
credit , to heare the cauſe concerning the Office of exi- 
gent of London,which Scyogges did challenge; & it Scrogges 
refuſed to ſubmir himſclte ro their order, ro commit hun 
to priſon : upon which Commiſſton Scrogges was comit- 
tcd to priſon;and he was diſcharged,by the Iudges,of his 
curb writt of habeas corpus,becauſe his impri 
ſonment was not lawtfull: which writs of habeas corpus arc 
uſually graunted in the ſayd Courts of Kings bench, and. 
Common pleas,thereby to releeue the ſubjectes, which arc 
' many times in other Courrtes, and by ſome Commiſho- 
ners, unlawfully impriſoned: yea many times, although 
the Commiſſions be grounded upon Acts of Parliamet, 
as the Commiſſion of Sewers , the Commiſſion of Banck- 
rupts , and the Eccleſiaſtical Commiſſion : and many times 
they graunt Prohrb:tions to the Feeleſiaſticall Court , to the 
Admrall Court,and to the Court of Requeſts,and other in- 
tcrior Courts, when they exceed their authority, 
And many other Caſes he would have put to proue 
thoſe poynts,bur that in a formerargumer made by him 
in the court of Kimgs bench,againſt Monopolie Patents of M. 
Darcie, Mich.44.E1. all the Iudges then ſeemed to yeeld — 

. "itz Hf. 7, 
the ſameto the law,without any doubt, as he conceived; 14 g cou, 
which high inheritance of the law the Common wealth 
hath alwaycs ſo preſerved, as without Ac of Parliament 
it cannot be changed, as appeareth by the anſwer of the 
Barons,when the Biſhops ſought to haue the law changed, 
touching children borne before mariage, although thc 
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13 The Argument of Nicholas Fuller, 
mariageatfter enſued,to be held as baſtards: the LL. ſayd, 
Nolumns leges Anglie mutari, and as is apparant by booke 
| cales,where it is adjudged, that the King, by a non obſtante 
j # may diſpence witha ſtatute Jaw, but not with the comon 
| law, nor alter the fame as is adjudged 49. Af/.p. 8. and Bo- 
om: Caſe ; nor put the ſubjcctes trom their 19heritance of 
Bojornen the law,as is 8. Hem. g. fol.r 9. which was alwayes accomp- 
on * Cooke redone of the great bleflings of this land,to haue the law 
ol.35. 
the meat-yeard,& the Tudges the meaſurers, For,in all well 
ooverned Common wealthes , Rel;gzonand Iſticeare the 
two principal pillars, wherein the power of God appea- 
reth;and many times weake weomen doe rule, and com. 
mand many thouſand ſtrong men , touching their liues, 
lands,and goods,without reſiſtance; which the louc and 
regard of Tuſtice procureth. 

4 For thebetterproofeof the fourth part, he did reade 
verbatim the partcs of the Eccleſiaſticall Commiſion, which 
he thought to be againſt the lawes of England, and liber. 
tics of the ſubje&s; remembring firſt to marke and con(i- 
der , how, whereas the whole drift of the A of Parlia- 
ment.7.El7 cap.r. was,to reſtore to the Crowne the au. 
cient inriſaietion over the Eccleſtaſticall 8 ſpiritual eftate,and, 
for that purpoſe,did giue power to the Eccleſiaſtical C5- 
miſſioners , t0 execute the premiſſes in the ſayd Act contey- 
ned , for the corredting, and amending, and reforming of ſuch 
hereſie, errors, ſchiſmes, contempts , and enormityes , as by the 
Eccleſiaſtical lawes might lawfully be reformed,according to the 
t-nour and effett of the ſayd Letters Patents, this Commiſhs 
is ſince enlarged , and how it giveth power to the Com- 
miſ.oners , to enquire not onely of the permiſſes, mentio- 

- nedin the ſtatute of 7, EF. cap. r. butalſo of all offences, 
and contemps: againſt the ſtatute of 7. FF. cap.2,intitu. 
led 
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led, an Ad for unife: mtr of Common prayer , and fſervic, of” 
the Church , and adminiſtration of thi ſacraments, and of all 
offences , and contempts againſt thee ſtarurs following, | 
which were all made fincc anno r.E{5. viz. the ſtatute of 
$.ElR:ca:1.intituled, an Adt for the aſſ»rance of the Qnrenes 
Mateſties power, over all ſtates and ſub1 &es,within her d(mi. 
mons; the ſtatute of 13:E a intituled, an Ad to re- 

orme certayne diſorders, touching the Miniſters of the Church; 
the ſtatute of 35. EF: cap-7. intituled, an AC? ro reteyne hey 
maicſties ſubiefts in their due obedience,rhe ſtatute of 35 E/17. 
cap: 2. intituled , an Act to reſtreyne ſome Popiſh recuſants to 
ſome certeyne places of aboad , the ſtatute of anno . 1. 1acobr, 
intituled, an Ae? for the due execution of the ſtatutes againſt 
leſuits,Seminaries,prieſts,recuſants &&c. | 
Alſo power is given to the Comiſſioners,or any three 
or more of them, not only upon theſe penall lawes, and 
upon every offence therein conteyncd , butalſo upon all 
eaitious bookes , centempts, conſþiractes , private conventicles, 
falſe rumors or tales, ſeditions misbehaviours,and many other 
civill offences particulerly named in the letters pattens , 
to call before them all and every offendor in any of the 
premiſles, and all ſuch, as, by them or any three or more 
of them, ſhall ſeeme to be ſuſpected perſons in any of the 
premiſſes;and every of them to examine, upon their cor. 
rall oathes, touching every or any of the premiſles, 
which they ſhall object againſt them ; and to procecde a- 
eainſt them and every of them, as the nature and quality 
of theoffenceorſuſpicion, in that behalte, ſhall require, 
And to inquire of adulteries, fornications, outragions misbe- 
haviours,and diſorders in mariazes,and of al other grievous 
and great crymes , and offences , within apy parte of the 


Realme , whichare puniſhable or reformable by the Ec. 
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29 . The Argument of Nicholas Fuller. 
cleſiaſticall lawes of ils Realme, according to the tenor 
of the lawes on that behalte , or according to their wiſe. 
domes,and diſcretions, or the difcretions of any three of 
them. 
The Commiſfoners , or any three of them, are further 
authorized, willed, and commaunded to uſe and deviſe 
| all ſuch good, ſawfull, reaſonable, and convenient wayes, 
- forthe triall and ſearching out of all the premiſles and 
roceedings therin,as by any three or more of them ſhall 
be thought moſt expedient,and neceſſary. 

They,orany . 3. or more of them, haue authority to 
order & award ſuch puniſhment to every ſuch offender, 
by fine, impriſonment, cenſures of the Church, or other 
lawfull way , or by all or any of the ſayd wayes; and to 
take ſuch order for the redrefſe of the ſame, as to the wiſ- 
domes and diſcretions of any three or more of them ſhall 
be thought meete, and convenient. 

For contempt in not appearance, ornot obeying the 
decree of any three of them,they haue power to tine the 
at their difcretios, and to commit them to ward,there to 
remayne, untill, by any three of them, they ſhalbe inlar- 
ged,according to their diſcretions. 

They haue power to take recognizance of every of- 
fendor,and ſuſpected perſon,aſwell for their perſonall ap- 
pearance, as for the performance of ſuch orders & de- 
crecs, as toany three of them ſhall ſeeme reaſonable, atd 
convenient in that behelfe. 

They haueallo power to commaund all & every ſhe- 
ries, Tuſtices, and other officers, and ſubjects within this 
Realme, in all places, alwell exempt as not excmpt, by 
their letters and other proces, toapprehend , or cauſe to 
beapprehended,any perſon or perſons , which they ſhall 
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The Argument of Nicholas Fuller, 21 
thinke meeteto be convented, and take ſuch bonds for 
their appearance,as any three of them ſhall preſcribe,&c. 
orto committ them to priſon. 

They haue power to execute the premiſſes, notwith- 
ſtandingany appellation,provocation, priviledge, or cx- 
emption;any lawes, ſtatutes, proclamations,other grants, 
priviledges,or other ordinances, which be or may feeme 
contrary to the premiſſes, notwithſtanding. 

Vpon which parts of the ſayd Commiſſon, being {o 
indefinite without limitation or reſtraynt, he noted, that 
it the Commiſhon ſhould be executed according to the 
letter thereof,the ſubjects, notwithſtanding any ſaws or 
cuſtomes to the contrary, might be, cited our of their 
owne Dioccs, yea from the furtheſt parte of rhe Realme, 
for any cauſc,or ſuſpicion conceaved by the Commiſſio- 
ners,or any three of them,and forced to attend the Com 
miſſioners , where they will appoynt, in time of harveſt, 
or time of plague, with the danger of a mans life : as he 
was forced toattend many weckes in daunger of his lite, 
they refuſing to delay the cauſe, untill the terme,upon a- 
ny bayle or bond. And they may forceany ſubject to ap- 
peare , at what dayes and howers any three of them hal! 
appoynt, fox ſuch matters ſometimes, as are more proper 
to be heard in other Courts. 

Andalthough the penalties of the ſtatuts be never (© 
great, as Premunire, Abinration, forfeytnre of lands & good, 
whercof ſome offences are by the ſame ſtatute limittcd 
to be tryed onely in the Kings bench,yet the party ſuſpec- 
ted may be forced, by this Commiſſion, to accuſe him- 
{cltc upon his owne oath, upon ſuch captious Izterrogato- 
ries , as the witt of man can deviſe, when there is neyther 
accuſcr,norlibell of accuſation: And that in many things 
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22 The Argument of Nicholas Fuller. 
they may inflit what puniſhmentany three of them ſhal 
thinke mcetc in their diſcretions, and torce men to per- 
forme ſuch order as they ſhall make, by the parties bond, 
before any order made: and that their judgments,or de- 
crees whatſoever, ſhould not be ſubject ro any writrt of 
Error ,attamt,or appeale:and that they may devile mcanes, 
at their owne diſcretion , tor the triall and finding out of 
any the ſayd offences. Which kind of proccedinges how 
tarr they doe differ from the common lawes of England, 
which is the inheritice of the ſubjects,and what Iarres & 
harfh tunes they make in the ſweete harmony therof, ſet. 
led by ſolong continuance, with a moſt happy ſucceſſe, 
any wiſeman may ſee, without any inforcement tro him; 
and how much of this they doe dayly execute, he did 
leave to ſce it. | 
Only ſo much as came under his owne viewe, he ſaid, 
that, the laſt day of Eaſter terme , he moved at the Exche- 
wer barre, for 20. perions, his Clients, dwelling in Yorke. 
[byre,wherof ſom,as they told him,were very poore, who 
were fined by the Eccleſi2ſticall Comiſcgoners for not appea- 
ring at their dayes appoyntcd,many of them to z0.pownds 
a peccc,one only at ten,and all the reſt at twenty a peece, 
which was not ſalvo contevemento,according to the ſtatute 
of Mazna Charta cap. 14. Andone client, being an houl- 
holder in Fleeteſtreete,named William Goulder,prayed ad- 
viſe forhis hard & cloſe impriſonment many dayes,with 
great Irons on him,by the Commiſſioners , upon ſome ſul. 
pition conceaved by ſome of the Commiſſioners, that 
ſome perſon was hid in his houſe, and was after freed 
without any conviction of his ſuppoſed offence. And be. 
cauſe the ſayd Nicholas Fuller did except againſt the Com- 
miſſ1oners, as not competent Tudges, in their.owne cauſe, 
| of 
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The Argument of Nicholas Fuller. 23 
of him and of his argutnent, made againſt them at the 
K mes bench barre,they threatned to ſett 500. pounds tine 
on him,and to impriton him. And when(he tinding their 
proceeding by the oath Ex officzo to vary trom the Com- 
monlawes,which he had long tyme practited) he ſaid to 
them, it ſeemed to him, that he was in anew world ,or 
other Common wealth - thereupon they threatned to 
- impriſon him, if he ſpake one word more to the diſgrace 
of the Commiſ$on. 

Wherefore he held it ſtrong, in his opinion(becaulc 
his Majeſties Commithon, which they terme #12h, is,by 
the true intent of the ſtatute, =_ a Commiſ{1on executorie, 
but for ſo long time onely as ſhall pleaſe the King , and is 
no ſetled court for continuance for ever, as they would 
hauc it, comparing the authority thereof with x & Kings 
bench,and preferring it aboue it )that, in all the partes and 
poyntsaboue rehearſed , the Commſs70n is not of force in 
law,nor warranted by law,except ſome Ac of Parliamct 
doe giuc it life, 

Andnow touching the laſt and principall parte of 
his diviſion,viz, that no Act of Parliament doth giue life 
ro the Commiſion Eccleſiaſtical, in the parts abouc menti- 
oned, itis to be noted, that the Commitſhon is founded 
only upon the ſtatute of an. r. E/;F.cap.r.and that this At 
of an.r.Eli.neyther doth,nor can giue lite to this Com. 
miſſion, by any right conſtruction, in theſe partes aboue 
rchearſed, but contrarywile doth expreſly aboliſh their 
Luriſdiction to impriſon ſubjefes, fyne them, and force 
them to accuſe themſclues, as repugnant to the Auncient 
Eccleſiaſtical Turiſdiftion , which, by this Act, is reſtored 
to the Crowne : and he hoped to make that poynt fo 
playne and apparant to all the hearers , that would atten- 
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24 T he Argument of Nicholas Fuller, | 
tively regard it, as that they might be tully iarisficd ther- 
in: For,belides the Booke Caſes, which he ment to pur, in 
that poynt,to prouc his aſſertion, he ſayd,that the title in 
the 4d of an.r.ElF.the preamble of the Act,and the mart . 
rex preceding the preamble in that Act, and the body of 
that Act, which giveth power to the Commiſſoners to 
exccute the premiſles ( by colour wherot they challenge 
this great power to impriſon ſubjectes etc.) doc all con. 
curre, by their being rightly applyed , to condemneand 
overthrowe theſe poynts of the Commiſſion Eccleliaſti. 
call,before ſpoken of and rehearſed by him, as unlawtull, 
and unjuſt, 

Thetitle is , an Ad, reſtoring to the Crowne the auncient 
Inriſd1tion over the Eccleſiaſticall and ſpirituall eftate,and abo- 
liſhing all forren Iuriſaittion repugnant to the ſame, W hat the 
auncient Iuriſdition over the Eccleſiaſtical and ſpirit 
all eſtate is, he hath ſufficiently before declared, and pro- 
ved it to bethat Eccleſiaſticall juriſdiftion (viz. Keyes 01 
cenſiires of the Church)which was lawfully vied in Englad, 
before the ſtatute of 2. Hen.g.the uttermoſt whereot was, 
to locke men out of the Church by excommunication,ter. 
med, zhe keyes of the Church .. Which ſtatute firſt gaue po. 
werto the Ordinaries, to impriſon ſubjedts,to fine them, 
and force the to accuſe theſelues by their owne oathes, 
which was ever hatefull to the ſubjects of England. 

And to proue plainely, that this Parliament of an. 7. 
El:\. ment to aboliſh that power to impriſon ſubjcctes,8 
force them to accuſe themſtlues, the matter precedent 
before the preamble doth fully proue;for that, in this ve. 
ry ſtatute of an. r.E/7. thelaw makers, as wiſe framers of 
a Common wealth, before they goe about to annexe the 
auncient right Eccleſiaſtical Turifdiction to the Crowne, 
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of The Argument of Nicholas Fullcy. 25 
doe by expreſle words,at the requeſt of the {ubje&s,cita- 
bliſh and ina&t, that the ſtature of 5. Rich: 2 cap.5 and 2.77, 
4. cap. r5. (which did gue authority to the Ordinarics to 
impriſon, fine, and force the ſubjects to accuſe tholclucs, 
as abouc)avd all and every branches, articles, clanſes,and ſn- 
zences conteyned in the ſayd ſeverall ſtatutes, and cvery of 1/7, 
ſhould , from the laſt day of that Parltament,be utterly repeal. 4, 
wvoya, and of none effeet ; any thing in the ſayd ſeverall Atts, or 
any of them, - ny ny , or any other matter or cauſe to the con- 
trary notwithſtanding . So as the impriſonment of the ſub- 
jects,tinyng of them,and forcing of them to accuſe then 
{clues, being the matters , branches, and articles of tholc 
ſtatuts,howſocver they came into the power of the Cler- 
gieot England, by theſe ſtatutes or otherwiſe, being 
thought, by the Parliament, to be repugnant to the aun- 
cient Iuriſdiction Ecclefiaſticall { as revera they arc being 
a temporalb{word) were repealed,and made voyd by cx- 
preſſe words of this ſtatute of anno r.ElF as repugnant to 
the auncient Spiritual Inriſdittion. 

And to make the meaning of the law-makers more 
apparant,that they allowed not, thatany offences ſhould 
be tried by the parties owne oath, but by witnefles; as in 
the begining of this ſtatute of an. r.E/F.cap.r.it doth abo. 
I:ſh the oath Ex officio, by making voyd the ftatute of 2. 
4. cap. r5. which firſt gaue lite to that kind of proceeding; 
ſo in the end of the ſayd ſtatute it addeth this clauſe, 4d 
be it further inafted by the authoritic aforeſayd. , that no por ſow, 
or perſons, ſhalbe hereafter indited, or arraigned for any the of- 
fences,made,ordeyned, revived, or adiudged by this Act, unleſſe 
there be two ſufficient witneſſes , or more , to teſlifie and declare 
the ſayd offence whereof he ſhale indited,etc. and the ſame wit- 


meſſes, or ſo many of the as ſhalb: living,and within the Realme, 
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26 T he Argument of Nicholas Fuller, 
at the time of the arraignement of ſuch peſons ſo indited, ſhall 
be brought forth in perſon, face 1o face, beforethe partie ſo ar- 
r.11gned,and there ſhall teſtifie & declare what they can, agaiiſt 
the party ſo arraigned,jif he require the ſame. 

By which words ſich it 1s playne, that no offence, or- 
deyned or revived by that ſtature, ſhould reccaue triall, 
but by two-witnefles brought face to face;that they mc 
not to oiuc power , by any Commiſs:0n grounded upon 
that ſtatute,to hauec the offences of the ſubjectes (which 
touch fo deepe as Premunire , abiuration ,and forfeiture of 
{inds and goods ) ſhould be tried by the partics owne for- 
ced oath, againſt his will, without any witnes oracculer, 
as this Commiſhon limitts ; and yetir is pretended t9 be 
grounded upon this ſtatute. And thertore it were a moſt 
violent conſtruction, and abſurd,that the generall words 
in this ſtatute, viz. to execnte the premiſſes according to the 1c. 
zor aud effect of the letters patents, ſhould reviue that by an 
intendment, which was, by ſoplayne wordes of all the af 
ſcmblic in Parliament, revoked and aboliſhed, as a moſt 
hatcfull thing to the ſubjectcs of England, and.of which 
they ment to purge the Churchand Eccleltaſticall gover 
ment, For that were to make one parte of the ſtatute con- 
trary to the othcr,and to conſtrue the wordes of the lavw, 
indefinitely ſett downe, directly againſt the meaning of 
the law makers plaincly.cxpreſſed by wordes;which Iud- 
ges never did, nor,as he hoped, ever would doe. 

And the title and preamble of the ſtatute doe further 
reſtrayne the overlarge conſtruction of thoſe gencrall 
wordes, 12 execute the premiſſe:: becauſe the premiſles, be- 
ing the auncient juriſdiction Eccleſiaſtical and ſpirituall, 
purged from that temporall Turiſdiction,as abouc,is Ct 
ro bereſtored onely over the Ecclefiaſticall and ſpirituall 
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T he Argument of Nicholas Fuller, 27 
eſtate,and not overall the [ubjccts of the Realme;and be- 
cauic,in the preamble;the Commiſſioners, who arc to be 
named, are 1nabled , touching Ecclefiaſticall or ſpiritual 
Turifdiction only,to reforme,corrett and amend all nibh here. 
res, errors , ſchiſmes , contempts, etc-which by any ſþi-it»all uy 
Eccleſiaſticall power , authoritie, or Inriſd1&on, might lawfully 
bereformed,and not all abuſes of the common wealth nic- 
tioned in their Commſſion, or any abuſe not proper to 
the Ecclefiaſticall or ſpirituall Juriſdiction, whereot there 
arc many named in their Commis{ion,which arc tempo. 
rall Iurifdictions,viz.to imprifon and ftineſubjeRs.and to 
execute lawes upon the;for that the ſpirituall law ſhould 
not meddle with that, tor which there was remedye by 
common law,as is 22.Eaw, 4. fol.20. and the ſtatute of 24. 
Edw.1.cap: 1. 

And to proue, that the titles and preambles of other 
ſtatutes doe many times, in conſtruction of ſtatutes, re- 
ſtrayne the gencrall words of the ſame ſtatuts tollowing, 
he put the caſe upon the ſtatute of perjurie, azao. 5. ELF, 
where the wordes of the ſtatuteare , that every perſon and 
perſons who shall commit voluntarie and corrupt perinrie, shall 
forfeit twentie poundes . And becauſe the preamble and 
matter precedent touched witneſles only, therctore that 
penaltic is reſtreyned, by conſtruction,to charge witne(- 
ſes onely therwith , and not ſuch perſons as ſhall commit 
voluntary and corrupt periurie,in their owne caſcs. And 
ſo upon the ſtatute of 7. Edward. 6. againlt Recervers , Bay- 
liffs,erc.although the wordes of that ſtatute extend gene. 
rally,to lay a penaltie of 6.ſhillings 8. pence tor every pe- 
ny that receivours ſhall take unlawfully ; yct becauſe the 
preamble of that ſtatute touched only the Kings officers, 
[t is, in conſtruction, reſtrayned to take force againſt the 
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28 Th: Argument of Nicholas Fuller. 
Kinges officers onely, andagainſt none other receivers, 
or bayliffes, | 
And to conclude this poynt of the expoſition of the 
wordes of the ſtatute, he did demaund, why the expoſtiti- 
on and conſtruction of all ſtatutes is lett to the Iudges of 
rhe law, but for this cauſe, for that they arc, andalwaves 
haue been thought the moſt caretull, judicious, and jc- 
lous preſervers of the lawes/of England? And is itnot ap. 
parant,that,to uphold the right of the lawes of England, 
. the Iudges in agcs paſt hauec adviledly conſtrued ſome 
- wordes of divers ſtatutes contrary to the common lence 
of the words of the ſtatute,to uphold the meaning of the 
common lawes of the Realme? as in the ſtatute of 25. Fd. 
3. where itis ſayd, that, non tenure of parcell ſhall abate 
the writt but for parcell ; yet it by the writtan enticr ma» 
nour be demaunded, no tenure of parcell ſhall abate the 
whole writt, And where, by the ſtatute of Marlbride ca.g, 
it is prohibited, that no diſtrefle ſhalbe driven out of the 
County where it is taken, yet,if one manour extend into 
two Counties, there the diſtrefſe may be drive from one 
Eounty into another Countie. And, upon the ſtatute 
of Prerozative , which toucheth the King, although the 
wordes be generall, that the King ſhall haue the cuſtodie 
of all the landes of his tenaunt where parte 15s holden in 
Capite,yer it part of the landes of his tenaunt doe deſcend . 
ro ſeverall heyres, on the parte of the Father,and on the 
parte of the Mother, there the King ſhall not haue all the 
landes of his tenaunt, during the minoritie of the heire; 
for thart,in all theſe Caſcs,the great regard of the rule and 
right of the common lawes doth controll the gencrall or 
common ſence of the wordes of thoſe ſtatutes. 
And whv then ſhould this ſtatute recciue conſtruc. 
tion, 
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T hs Argument of Nicholas Fuller, 29 
tion, by the Iudgss of the law, contrary to the rule of all 


other ſtarutes,to chis effect,that by in intendment gathe- 
red our of the generall wordes of the Act, according to the 
tenor of the ſay letters Parents, there might be. erected, in 
this common wealth of England a courſe of an arbitraric 
governement at the dilcretion of the Commiſſioners, di- 
rectly contrary to the happie long continued goverment 
and courſe of the common lawes ofthe Realme, and di- 


rectly contrary to Magna Charta : which if the ſtatute of 
24.Edw.z3. did io highly regard, as to make voyd Acts of 


Parliament contrary to the ſame,it would,a fortiori,make 
voydallconſtruction of ſtatuts contrary to Magna Charts, 
which haue no expreſle wordes , but an intendement or 
conſtruction of words,with much violenceto be wreſted 
to that end. And for ſuch as would make ſuch conſtructi- 
on of the ſtatute,as that whatſoever ſhould be conteyned 
in theletters Pattents ſhould be as a law ; he would haue 
them remember, that the Xie may make new letters Pa- 
tents for theſe matters(Ecclefiaſticall cauſes every day al- 
tering the ſame in the penalties and manner of procee. 


ding) andthar, ifthe letter of the ſtatute ſhould be purw.- 
Ja Fed,the King may change the Commiſſioners every day, 


and make any perſons Commilſioners, being natural! 
borne ſubjectes ro the King, although not borne in Eng- 
land; which were againſt tha meaning of the Ae ; which 
meaning of the Actis the lite of the Act, and not the let- 
ter of the Act. 

And, beſides thoſe former crrors of the Commiſſion 
before remembred, he ſayd, that he did not fee, how, by 


colour of the ſtatute of 7. #4, which gaue power to the ' 


Commiſſioners to execute the premiſſes conteyned in that 
Act,they ſhould inlarge their Patent to cnquire of offen- 
Dz CCS 
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ces c6trary to other ſtatuts, made thirtie or tortie yeares, 
and more,after ay. , EF. which then were not dreamed 
of, nor meant to be any part of the premifles conteyned 
in the ſayd ſtatute of aro. 7. El. and of other civill and 
temporall thinges, for which if the Zceleſraſticall court had 
held plea, a prohibition did lye at the common law,accor. 
ding to the ſtatute of 24. Edw.r.cap:r.and 22.4.4. fol 20, 
and in r3.Hen.7: fol: ; g.Brooke and Fitzh, fol.zz. 22.Hen.S. 
becauſe, for the ſame thinges, redrefle may be had at the 
' common lawes:and in 7. Hen: 8. fol.181. the Biſhops of the 
Convocation houſe, for medling againſt Dotfor Standiſh tor 
a temparall cauſe by him diſputed before the LL. of the 
Councell,were adiudged,by all the Tudges,to be in dan- 
ocr of Premunire.Bur it wilbe objected,that ule is the beſt 
expoſitor of the ſtatute: and then the continuance of this 
Commiſſion,ſince the ſtatute of r. EF, being abouc zo. 
cares, will prevaile much , to which he anſwered, that 
boos uſe,in a ſetled court, maketh it the law of the court; 
and the indgments in one Courtare not examinable in 
every other Court,or in any, butin the proper Court, by 
writt of error, falſe indgement , or appeale: vnlcs the inferior 
Court meddle with that which is not within their pa-: 
wer; and then in many caſes their iudgment is coram now 

Indice,and fo voyd. 

But this Ecclefiaſticall Commiſſion is but a Commiſc7- 
', | onexecmorie, by the intent of theſtatute of 7.E{:7. to con- 
tinue ſo long as ſhould plcale the Queene, or King,& no 
ſetled Court: and was meit at the firſt(as he thought )to 
haue continuance for a ſhort time, toſtrengthen theau- 
thoritie of the Biſhops,againſt whoſe Ordination and in- 
 ſtallmet the Papiſts did at the firſt except. In which caſes 
of things done by Comiſſions, whatſoever the Comitlhi. 
oners doc , it is examinable in every Court where it ſhall 
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| comein queſtion, atany timeatrer; whether that they 
| hauepurſued their Comiſton orauthority,i in duc torme 
or no. Fortheir Decrees and {entences are not plead. able 
in law, as Indgments in Courts of Record are : and the 
| many yeares uſe of the Commiſſioners , eſpecially being 
| Eeclchaſticall men for the moſt parte, who know notthe 
lawes of the Realine , will giueno caforcement to their 
proceeding, it ith contrary to law. 

But as in this Commiſſion ( touching cauſes of Pre- 
munire, Abiuration, and other Cafes where the forfeiture of 
Landes and goods doc enſue) the Commiſhoners Eccleſia. 
ſticall ſay, they uſe not in theſe caſes to force any ſubjecc 
to —_ themſclues , although the words of their Com- 
miftion doe extcnd fo farr ; becauſe they ſee it apparantly 
contrary 40 law and right: ſo the Iudges may fay the like, 
that, in other caſes of leſſe penaltie ( to their knowledge) 
untill of late yeares, the Commisftoners uſed not cither 
to force any to accuſe themſclues,, orto impriſon them 
torrctuſing ſo todoe. And he did further anſv cr, accor- 
ding to the learning and difference which is taken in 44. 
Edw: 3. fol: 17. thatalbeitthe allowance in 0ter of ſome 
Commſlion may be of great force to giue ſtrength unto 
the ſame Commislion, yet the allowance; or tolcration 
in ſome other Court of ſuch Commisſions many times 
(ifit after appeare to be contrary to law)bindeth neither 
the right of the King, nor ſubjects,but that the Iudges of 
the law may judge thercof according tolaw, 

Vpon all which matters he did conclude, that al- 
though the Commisſion be ot force to c xecute the aun- 
cient Inriſdietion over the Ecileſtaſticall and ſpiritnall eſtate, 
yct becauſe this Commisſion, and the proceedings of 
the Commisſtoners, did much vary from the courle ot 
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Iris, in conſtruction, reſtrayned to take force againſt the 
thc ould Common lawcs of England, expretlcd in the 
ſtatute of 42.Edw: 3. cap. 3. and from the auncient Tur iſdic- 
#on Eccleſiaſtical, tor that no pretended cuſtome, again{t 
thoſe ſtarutes which prohibite ſuch kind of procceding, 
canhe of torce ; and eſpecially tor that the Act of Patlia- 
ment of 7. Eliz,, did not giuc lite or ſtrength to the fayd 
Commislion,in thoſe parts ſo vary ing,but the contrary: 
therefore he did hold the proceeding of the Eccleſiaſti- 
call Commisſioners againſt theTubjectes,by force of the 
ſayd Commisfton , in theſe poyntes, to be voyd, and er- 
roneous, according tothe w ordes of the ſayd ſtatute 
42 ' Edw. 3.and did humblie pray, that his Clients may 
bc diſcharged from their Impriſoument ,and the 
ſabjects treed from ſuch erroneons proceedings, 
t00 too heavic and burdenſome to them, 
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Lev.19.15. 
Te ſhall not doe uniuſtly in indgment. T hou ſhalt not favor 
the perſon of the poore,nor honor the perſon of the mizhtie. 
but thou ſhalt iudge thy neighbour nſtly. 
Deur. I:17. 
Te ſhall hane no reſpect of perſon in indgment , but ſhall 
heare the (mall, as well as the great : ye ſhall not feare the 
face of man, for the indement is Gods, 
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